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OPINION

FIRESTONE, Judge.
Pending before the court is the United States (the “government’s’) Motion to
Dismiss and Generd Motors Corporation’s (“GM’s’ or the “plaintiff’s’) cross-motion for

partiad summary judgment. For the reasons that follow, the court GRANTS-IN-PART and



DENIES-IN-PART the government’s motion and GRANT S IN-PART and DENIES-IN-
PART GM’smoation.
BACKGROUND
The facts rdlevant to these motions are not in dispute and can be briefly summarized

asfollows. GM isacorporation that, inter dia, provides products and services under prime

contracts with the United States government. One of the divisions through which GM
provided services to the government was its Allison Gas Turbine Divison (“Allison”). On
December 1, 1993 GM sold its Allison divison. The sale of Allison condtituted a
segment-closing which triggered certain obligations on the part of the plaintiff under the

Cost Accounting Standard (the “CAS’), 48 C.F.R. § 9904.413-50(c) (1977), which governs
the accounting of pension costs! “CAS 413 not only establishes the rules that govern how
contractors should account for pension costs, but aso provides for an eventud settling-up

of pension costs between contractors and the government when a segment belonging to the

contractor ceases to engage in government contracting.” Genera Electric, 60 Fed. Cl. at

785.

1 While the CAS was revised considerably in 1995, dl of the contracts at issue in this case
predate these changes, and, as such, are governed by the origind CAS, which was promulgated in
1977 and which cameinto effect in 1978. See Genera Electric v. United States, 60 Fed. Cl. 782, 784
n.1 (2004). CAS 413 provides, in relevant part, asfollows. “If a segment is closed, the contractor shall
determine the difference between the actuarid ligbility for the segment and the market vaue of the
assats dlocated to the segment, irrespective of whether or not the pension planisterminated.” 48
C.F.R. §9904.413-50(c)(12).
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It is not disputed that GM sponsored two defined benefit pension plans: one for
hourly employees and one for sdlaried employees. GM aso used composite accounting
and as a consequence did not have a segment separately designated for its Allison
employees prior to thesde. GM does not dispute that, a the time of the Allison segment-
closng, GM’s pension funds were underfunded, including the portion alocated to the
Allison segment. Findly, it isnot digputed thet, prior to the Allison segment-closing, GM
had closed out various contracts with the government and had entered into releases which
released the government from any clams arising under such closed contracts.

In aletter dated March 29, 1996, GM submitted a certified claim in the amount of
$252,814,631 to the Corporate Administrative Contracting Officer (“CACQO” or
“contracting officer”) for a segment-closing adjusment. GM caculated this amount based
onitsreading of CAS 413.50(c)(12). After negotiations broke down over the specific
amount owed by the government to GM, the CACO denied GM’s clam in full on January
19, 2000. GM filed its complaint in this court on January 27, 2000.

DISCUSSION

Statute of Limitations and the Contract Disputes Act

The government first moves to preemptively dismiss, pursuant to 28 U.S.C. § 2501
(2005), aportion of GM’s claims under the Tucker Act, 28 U.S.C. § 1491 (2005), for

falure to comply with the six year Statute of limitations applicable to actionsfiled in this



court.2 The government claims that any cause of action that is not covered by the Contract
Disputes Act, 41 U.S.C. 88 601-612 (2005) (“CDA”), accrued on December 1, 1993, upon
the sde of the Allison segment. The government argues that GM’ s claims based on the
Tucker Act done are barred by the Sx year Satute of limitations because the damswere
filed more than Sx years after the cause of action accrued. The government acknowledges
that GM’s damsfiled under the CDA aretimdly.

Putting asde how the parties have framed their arguments, the essence of the
government’s contention is that the CDA provides the exclusive mechanism for GM to
present its contract claims and that while the Tucker Act provides jurisdiction to render
judgment upon GM’s CDA claims, it does not provide a separate basisfor GM to bring its
clams outsde of the confines of the CDA’ sredtrictions. The government therefore seeks
to limit GM’s clams to those authorized under the CDA. GM contends thet this court has

jurisdiction under both the Tucker Act and the CDA to hear its clams and that the CDA

2 The government has styled its motion as amotion to partialy dismiss GM’s daims under Rule
12 of the Rules of the United States Court of Federd Clams (“RCFC”), including, in the case of its
datute of limitations argument, claims that have not even been presented to this court. Asthe plaintiff
noted, a better vehicle for the government’ s arguments would have been an RCFC 56 motion for
summary judgment. Because the court is engaging in the interpretation of regulations and contractua
terms, the government’s motion will be treated as a motion for summary judgment and will be
considered under the standards applicable to summary judgment motions. Barseback Kraft AB v.
United States, 121 F.3d 1479, 1480 (Fed. Cir. 1997); Generd Electric, 60 Fed. Cl. at 790. See
RCFC 12, 56. RCFC 56 provides that this court is required to enter summary judgment for a party “if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue asto any materid fact and that the moving party is
entitled to judgment as amatter of law.” RCFC 56(c); see also Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 247-48 (1986); Unidynamics Corp. v. Automatic Prod. Int’l., 157 F.3d 1311, 1316 (Fed.
Cir. 1998).
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does not limit the jurisdiction that GM would otherwise have under the Tucker Act for
breach of contract claims.

The court agrees with the government. It iswell-settled that, if the CDA appliesto a
government contract dispute, then the CDA provides the exclusive remedy for resolving
those contract clams. Asthe Federa Circuit has stated, “when the [CDA] applies, it
provides the exclusive mechanism for dispute resolution; the [CDA] was not designed to
serve as an dterndive adminigtrative remedy, available at the contractor’ soption.” Texas

Hedth Choice, L.C. v. Office of Personnel Management, 400 F.3d 895, 898-899 (Fed. Cir.

2005) (citing Dalton v. Sherwood Van Lines, Inc., 50 F.3d 1014, 1017 (Fed. Cir. 1995)).

Thus, while the Tucker Act provides this court with jurisdiction to hear contract disputes, if
the CDA applies, then the CDA governsthe contract clams. Because the parties agree that
the present contract disputes are subject to the CDA, only those contract claims that
comport with the requirements of the CDA may be heard by the court. Any other contract
clamsarehereby DISMISSED.
. Release of Claims

Next, the government movesto limit GM’s clam under the CDA to the penson
costs associated with government contracts that were open at the time of the Allison
segment-closing. The government argues that GM is not entitled to recover pension costs
on contracts that were closed before the Allison sde. The government contends that GM
released the government from any dams for pension codts that it might have had under

contracts that were closed prior to the sdle and which included arelease. More
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specifically, the government argues that, because GM executed a generd release of all
claims under those closed contracts, it is not entitled to any pension cogts attributable to
those closed contracts.® The government argues that any pension deficit that the
government might otherwise owe pursuant to CAS 413 for closed contracts has been
discharged by the generd release language. The government asks the court to dismissthose
portions of the plaintiff’s clam which reate to penson cost adjustments attributable to
contracts for which a release was executed without language reserving GM’ srights to
pension costs under CAS 413.

GM replies that the government’ s argument has been foreclosed by the Federd

Circuit'sdecisonin Allegheny Teedyne Inc. v. United States, 316 F.3d 1366, 1383 (Fed.

Cir. 2003). Inthat case, Teledyne appeded thetrid court’s conclusion that the segment-
closing adjustment “ provides recovery of codts alocated to contracts that were closed
without assgnment of refunds, rebates, and credits.” Id. a 1382. In affirming thetrid
court’s holding that the “adjustment . . . may be recovered under any flexibly-priced
contract that remains open during the year of the segment-closing” the court held that “it is
only the status of current contracts that matter. Therefore, the status of past contractsis

irrdevant.” Id. at 1373, 1383. The plaintiff argues that this language indicates theat the

3 Before final payment can be made on a contract, the contractor must execute agenerd
release which discharges “the Government, its officers, agents, and employees from al liabilities,
obligations and clams arising out of or under this contract except . . . [s]pecified clams stated in exact
amounts, or in estimated amounts when the exact amounts are not known.” 48 C.F.R. § 52.216-

7))
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segment-closing adjustment may include closed contracts as long as there is at least one
flexibly-priced contract open during the year of the segment-cloang.

While the issuein this case was not squarely addressed by the Federd Circuit’'s
Tededyne decision, the court agreeswith GM that the Federa Circuit’ s holding effectively
forecloses the government’ s argument. Contrary to the government’ s contention, it was
clear from the Teledyne decisions before both the trid court and the Federd Circuit that
the“gtatus’ of past contracts, namely whether the contracts were open or closed, would not
limit the current period adjustment called for under CAS 413.50(c)(12). It was clear from
these decisons and the language of 413 that the segment-closing calculation would include
both open and closed flexibly-priced contracts. The fact that GM executed releases for the
closed contracts does not therefore foreclose a current period adjustment of previoudy
determined pension costs under CAS 413.

By itsterms, CAS 413 contemplates an adjustment of dl previoudy determined
pension costs under dl open and closed flexibly-priced contracts. The government argues
that closed contracts that include a generd release should be treated the same as fixed-
price contracts under the Teledyne decision and should not be included in the CAS 413
adjustment. The government argues that a release changes the nature of the relationship
between the parties. The court disagrees. The distinction drawn in Teledyne between
fixed-price contracts and flexibly-priced contracts was based on the fact that costs are
never adjusted when fixed-price contracts are closed. Tdedyne, 316 F.3d at 1376. The

CAS 413 adjustment of previoudy determined pension costs, therefore, does not apply to
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these contracts. The execution of arelease of aflexibly-priced contract does not make it
like afixed-price contract for the purpose of the CAS. Asflexibly-priced contracts, the
contracts in the present case are subject to the cost adjustments provided for by CAS 413.

For dl of these reasons, the court agrees with the plaintiff that genera releases,
which do not specificaly reserve the right to adjust pension costsin closed contracts, do
not foreclose inclusion of those contracts in a segment-closing adjustment pursuant to
CAS 413.50(c)(12). The government’s motion to limit GM’s recovery under CAS 413 to
only flexibly-priced contracts that were open at the time of the Allison segment-closing is
DENIED. GM’scross-motionis GRANTED.
[1l.  Funding Requirement

Next, the government contends that an overlapping group of Federad Acquistion
Regulation (“FAR”) and CAS provisons bar GM from recovering pension costs under CAS
413. In particular, the government relies on provisons which require that a contractor
contribute its share of a segment-closing adjustiment to its pension plans by the time it filed
itstax return for the year of the ssgment-closing. The government arguesthat if GM failed
to timely make these contributions, then the FAR and CAS disalow the payment of these
pension codts for that year or for subsequent years. The government finds this funding
requirement in three provisons. the FAR cost principle, the Allowable Cost and Payment
Clause, and CAS 412.

The FAR cost principle applicable to the transactions at issue provides that “to be

dlowablein the current year, penson costs must be funded by the time st for filing the



Federa incometax return.” 48 C.F.R. 8 31.205-6(j)(2)(i) (1993). The FAR cost principle
more fully providesthat:
Except for unfunded pension plans as defined in 31.001, to be dlowable in the
current year, penson costs must be funded by the time set for filing the Federal
income tax return or any extenson thereof. [N]orma costs of pension plans not
funded in the year incurred, and dl other components of pension costs . . .
assgnable to the current accounting period but not funded during it, shdl not be
dlowable in subsequent years. . . .
48 C.F.R. 8 31.205-6(j)(2)(i), (3)(i). The Allowable Cost and Payment Clause provides, in
pertinent part:
Contractor contributionsto any pension . . . funds that are paid quarterly or
more often may be included in indirect costs for payment purposes:
Provided, That the Contractor pays the contribution to the fund within 30
days after the close of the period covered. . . . Accrued costs for such
contributions that are paid less often than quarterly shal be excluded from
indirect costs for payment purposes until the Contractor actualy makes the
paymen.
48 C.F.R. §52.216-7(b)(2). Findly, CAS 412 providesthat annual pension costs that were
assignable to a particular cost accounting period are not alocable to the cost objectives of
that period unless“liquidation of the liability for such [pension] cost can be compelled or
liquidation is actually effected in that period.” 48 C.F.R. § 9904.412-40(c). Taking these
provisions together, the government argues that pension costs must be funded in the
gppropriate year and that if GM failed to make the proper payment, then it may not recover
the pension cost under CAS 413.
The government argues that GM was obligated to determine the amount needed to
meet the deficit triggered by the Allison segment-closing and then to advance that payment
in the year of the segment-closing. The government contends that under the FAR and CAS,

-O-



if these pension cogts were not funded in the appropriate year or years, then the government
cannot be charged for these pension costs.

The plaintiff regponds that the provisons cited by the government do not gpply to
the segment-closing adjustment mandated under CAS 413 because the funding requirement
extends only to “normal” pension cogts, and not to the extraordinary, one-time segment-
closng adjustment provided for under CAS 413. Specificdly, the plaintiff arguesthat CAS
412 does not apply because it refersto “annua pension adjustments’ rather than to the
segment-closing adjustments specificaly addressed by CAS 413. GM arguesthat the CAS
413 adjustment is not an “annud” penson cost. GM next argues that the FAR cost
principle does not apply to the segment-closing adjustment because, by itsterms, it only
gopliesto “normd cogs of pension plans not funded in the year incurred” and “dl other
components of pension costs.” 48 C.F.R. 8 31.205-6())(3)(i)(A). These components are
defined in CAS 412 to include annud costs and therefore the FAR cost principle does not
include the one-time segment-closing adjustment. Findly, GM contends that the Allowable
Cost and Payment Clause, like CAS 412, does not apply to the one-time segment-closing
adjustment.

Alternatively, the plaintiff argues that the Allowable Cost and Payment Clause does
not permanently disalow recovery evenif it goplies to ssgment-closing adjustments
rather, it allows recovery once a plaintiff makes the gppropriate contributions, after the
CAS 413 ssgment-cloging adjustment is findly determined.

Beginning with the government’ s arguments under CAS 412 and the FAR cost
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principle, the court agrees with GM that these provisions do not extend to the one-time
caculation provided for under CAS 413 following a segment-closing. The CAS 412
provision cited provides that pension cogts are not alocable to cost objectives unless
“liquidation of the liability for such [pension] cost can be compelled or liquidetion is
actually effected in that period.” 48 C.F.R. § 9904.412-40(c). The FAR cost principle
provides that “to be dlowable . . . penson costs must be funded by the time st for filing
the Federal incometax return.” 48 C.F.R. 8 31.205-6(j)(2)(i). These provisonsdictate
certain obligations that bind the contractor when dlocating or funding penson cogtsfor a
given year. These provisons do not address a CAS 413 segment-closing adjustment. It
therefore does not follow that the failure to fulfill these obligations forecl oses recovery of
adeficit following a CAS 413 segment-closing adjustment. These limitationson a
contractor’ sright to obtain pension costs from the government if it fails to properly
alocate penson costs in the appropriate period are designed to ensure that contractors
make proper contributions to their pension funds on an annua basis.

Aswas discussed at length at the ord argument on these motions, there is no reason
to question GM’ s annua compliance with CAS 412 or the FAR cost principle provision.*

Rather, this case involves a one-time extraordinary adjustment following a segment-

4 The government acknowledged at the June 9, 2005 ord argument that GM had complied with
CAS 412 and had properly funded its pension plans. June 9, 2005 Tr. at 56-57. GM further
explained that it makes two types of contributions to its penson plans. GM makes its regular
contribution and, in addition, a separate contribution for the portion attributable to the underfunded
portion of the plans. GM, in thislitigation, is seeking an adjustment of pension cogtsto reflect the
government’ s share for both types of payments. June 9, 2005 Tr. at 67-68.
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closng. The CAS 413 adjustment isnot a“norma” pension cost or an “annua” penson
cost. Rather, the caculation under CAS 413 resultsin an adjustment to those prior pension
cost determinations. For this reason, the CAS 413 segment-closing adjustment operates
independently of the contractor’ s obligation to properly alocate penson costs on an annud
basis.

The government’ s final argument that the Allowable Cost and Payment Clause bars
recovery under CAS 413 dso fails. As noted above, the Allowable Cost and Payment
clause provides that “ Accrued cogtsfor . . . contributions that are paid less often than
quarterly shall be excluded from indirect costs for payment purposes until the Contractor
actudly makes the payment.” 48 C.F.R. § 52.216-7(b)(2). The plain language of the
provison provides that any disdlowance of pension cods that might ariseif a contractor
falsto properly contribute to its penson obligationsis removed once the “ Contractor
actualy makesthe payment.” GM argues that this clause does not apply to any CAS 413
adjusment. Inthedternaive, GM arguesthat if this clause gppliesto the CAS 413
segment-closing adjustment, then “GM would have the option of paying the segment-
clogng adjustment into its plans a the conclusion of this case, once the amount of the
adjustment has been definitively established.” . Opp. to Def. Motion a 19. GM notes
that the deficit in the Allison segment pension plan is now smdler because GM has been
making contributions attributable to the government’ s share while this litigation has been
pending.

The court agreeswith GM that prior compliance with the Allowable Cost and
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Payment Clause does not bar recovery here. The court finds that the Allowable Cost and
Payment Clause mandates that contractors pay pension costs into the penson fund in order
to dam rekmbursement. The government’s payment of pension costs has been coupled
with the contractor’ s concomitant obligation to make gppropriate payments into the

pension fund. Thus, the court is persuaded that GM will be required to make an gppropriate
payment into the Allison segment pengion fund if it recoversin thiscase. This outcome
assures that any recovery under CAS 413 is properly directed to the Allison segment
pension funds and addresses the government’ s fundamenta concern that any payment based
on adeficit to the penson fund following a CAS 413 adjustment be paid to the pension
fund. Because GM has been contributing to the pension fund for severd years following

the Allison segment-closing, it isimpossible to determine the precise amount GM will be
required to contribute to the penson fund and the appropriate amount that it should be
rembursed, if any, for its ongoing contributions to the pension funds while this case has

been pending. Find resolution of thisissue is therefore premature.

V.  Limitation of Cost and Limitation of Funds Clauses

The government next argues that the FAR's Limitation of Cost and Limitation of
Funds clauses limit the maximum amount that GM may recover. The Limitation of Cost
clause provides that the contractor must give notice to the contracting officer when the

contractor has reason to beieve that the contractor’ s costs will exceed 75% of the
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contractor’s previous estimate.® If acontractor notifies the government that it expectsto
overrun its costs, the contracting officer can choose to increase the estimated cogt, thus
alowing the contractor to continue performing the contract while retaining the ability to
receive payment for this performance. If the contractor failsto give the notice as required,
or if the contracting officer failsto increase the estimated cogt, then “the Government is

not obligated to reimburse the contractor for any costs in excess of the estimated cost.”

48 CF.R. 8 52.232-20(e). The Limitation of Funds clause provides that the government’s
ligbility for a contract is limited to the “total amount dlotted by the Government to th[e]
contract.” 48 C.F.R. § 52.232-22.° The government argues that these clauses prevent GM
from claming any money that it might otherwise be owed pursuant to a segment-closing

adjusment if that amount was above the amount estimated by the parties for the cost of the

5 The Limitation of Cost dauseis codified in the FAR asfollows:

The Contractor shdl notify the Contracting Officer in writing whenever it has reason to
believe that - (1) The costs the contractor expectsto incur under this contract in the next
60 days, when added to dl costs previously incurred, will exceed 75 percent of the
estimated cost specified in the Schedule; or (2) The total cost for the performance of this
contract, exdusive of any fee, will be ether greater or substantidly lessthanhad previoudy
been estimated.

48 C.F.R. § 52.232-20(b).

® The Limitation of Funds clause provides that:

The Contractor shdl notify the Contracting Officer in writing whenever it has reason to
believe that the costs it expects to incur under this contract in the next 60 days, when
added to dl costs previoudy incurred, will exceed 75 percent of (1) the tota amount so
far dlotted to the contract by the Government or, (2) if thisis acost-sharing contract, the
amount then dlotted to the contract by the Government plus the Contractor’'s
corresponding share.

48 C.F.R. § 52.232-22.
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contract.

The plaintiff regponds by arguing, primarily, that the Limitation of Cost and the
Limitation of Funds clauses do not apply to costs that may be owed pursuant to aCAS 413
segment-closing adjustment. The plaintiff aso arguesin the dternative that the dlauses do
not require GM to give notice to the government for cost overruns, that GM did provide the
government with adequate notice, and that, in any event, GM would have been excused from
giving notice in this case.

For many of the reasons stated above, the court agrees with the plaintiff that the
Limitation of Cost and the Limitation of Funds clauses cannot operate to foreclose afind
adjustment of previoudy determined pension costs as part of a segment-closing
adjustment under CAS 413. The government’ s reading of the clauses would subvert the
requirements of the CAS 413. Compliance with CAS 413 is mandatory. The CAS 413
adjustment is an adjustment of previoudy determined costs for al post-CAS flexibly-
priced contracts. It does not result in the incurrence of any additional contract-specific
pension costs. Thus, the CAS 413 adjustment does not implicate the Limitation of Cost
and Limitation of Funds clauses.

The Limitation of Cost and Limitation of Funds clauses were designed to provide
the government with various protections in connection with cost-overruns in connection
with a specific contract. The Limitation of Cost and Limitation of Funds clauses “protect

both the contractor and the government” by ensuring that both can make informed decisons
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regarding whether to continue with a specific contract. Advanced Materias, Inc. v. Perry,

108 F.3d 307, 310 (Fed. Cir. 1997). The CAS 413 segment-closing adjustment is not
contract specific. The CAS 413 adjustment does not involve a cost adjustment of any
individua contract. Accordingly, the court agreeswith GM that the Limitation of Cost and
Limitation of Funds clauses do not gpply to a CAS 413 adjustment and therefore GM’s
clamis not barred by application of these cdlauses.” GM’s motion for partid summary
judgment on thisissueis GRANTED.
V. Profit

Lastly, the government argues that the plaintiff has no right to recover a profit as
part of a CAS 413 segment-closing adjustment. The government contends that CAS 413
does not dlow for any profit. GM admitsthat “its claim for profit is based upon an
established practice between the parties of adding profit in resolving previous CAS
disagreements.” Paintiff’s Opp. to Def.’s Mot. to Dismissat 38. GM contends that it can
show that the parties have, in the past, added profit to penson cost adjustmentsin resolving
these disputes.

The court agrees with the government that there is no right to a profit in connection

with an adjustment of pension costs under CAS 413. The plaintiff’s contention that the

" Because the court has concluded that the Limitation of Cost and Limitation of Funds
clauses are not implicated by the CAS 413 segment-closing adjustment, the court has no occasion to
opine on whether GM satisfied the notice provisons in those clauses or was otherwise excused from
compliance.
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terms of past settlements of pension disputesincluded a profit does not lead to the
concluson that there isaright to such profit. Thereisnothing in CAS 413 which would
authorize the payment of a profit on a CAS 413 adjustment.

The segment-closing adjustment provides for an accounting adjustment based on the
fact that there will no longer be future contracts available to adjust for the government’s
prior payment of the segment’s pension costs. The CAS 413 adjustment, as discussed
above, is not an adjustment attributable to any individual contract. As such, the CAS 413
adjustment is not an equitable adjustment. The CAS 413 adjustment is an adjustment of
“previoudy determined” pendon codts for the entire segment. I the cdculation resultsina
deficit, then the government’ s share must be increased. If the calculation resultsina
aurplus, then the government is entitled to be reimbursed. In ether case thereisno

occasion to include profit. The government is entitled to summary judgment on thisissue.
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CONCLUSION

In conclusion, the court GRANT S-IN-PART and DENIES-IN-PART the
government’s motion. The court holds that the plaintiff is barred from bringing any
contract clamsthat do not comport with the CDA and GRANT S the government’s motion
with regard to the plaintiff’s clams that might fal outsde of the CDA. The court therefore
DENIES the plaintiff’s motion asit pertainsto this jurisdictiond issue. The court
DENIES the government’s motion as it pertains to its funding arguments, its arguments
regarding release of clams, and its arguments under the Limitation of Cost and the
Limitation of Funds clauses. The plaintiff is not barred under any of these provisons from
recovering any segment-closing adjustment that it might be owed pursuant to a ssgment-
closng under CAS 413. The plaintiff’s motion for summary judgment with regard to these
iIsuesisGRANTED. However, as discussed above, GM will be required to pay any deficit
not otherwise paid into the Allison segment penson funds into those funds. The
government’smotion is GRANTED with regard to the plaintiff’ s right to profit as part of
the segment-closing adjustment. The plaintiff is entitled to a settling-up pursuant to CAS
413; it is not entitled to a profit on its CAS 413 adjusment. The plaintiff’s motion for
summary judgment with regard to profit is therefore DENIED.

IT ISSO ORDERED.

s/Nancy. B. Firestone

NANCY B. FIRESTONE
Judge
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